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Beero mente, HakoBems, UOJXOJATH EB H3hA-
TiAND elyuaill cyle6maro upeiacraBuTenscTsa. Ecam
meHie mo Abay, BeJieHHOMY 4Upesh NpelcTaBATeNs
co%litor, procurator, tutor, curator), o6asareibHO
nmo Pamckomy mnpaBy xad mpeicraBiieMaro jdma °),

xoxxruEy (cu. wbBera, mpusegerEna y Keller’a Lit. Cont.
436—437 p.). Hamporass, mandator Bam TOTH, ETO Hpemopy-
9AXDH APYrOMy CCyAHTh BSBECTHYD CyMMy TpeTheMy JHIY, OT-
HDXp He OCBOGOEAAICA OTH OTBBTCTBEHHOCTH UPES 0XHO HpeXb-
ABAeHie MCEa Kb HOXyYATeNH HAH IIaBHOMY X0XXHHEY. IloxoGmo
BCAEOMY JADPYIOMY COMudapwoMy XOXAEHUEY, mandator npusHa-
Baica CBOOOXHHNED OTH 0043aTEALCTBA JHIIP BB CAyYad moi-
Haro yxoBieTBopeHia Epexmropa (c. L. 25 § 3 D. 46. 1. L.
1 § 10 L. 3 D. 9. 3). Bs macroamens wberb IOcrumiams
HCXOJHTD HMEHHO H3b YEA3aBHATO pasiddia Me®D fideijus-
sor'ows H mandator’oMd H DOCTAHOBAAETH NpPEEJE BCEro Ipa-
BEJO, 9TOGH mOpydYdTeib, mOXo6HO mandator’y, ocBoGoEzaxCE
o1 OTBBTCTBEHHOCTH IO 00A3aTeXBCTBY He OXHHM'D IHNIH NPeXH-
ABJCHiEM's MCEA KB MXABHOMY XOXEKHHEY, a 9pesh YIAATY X0JTa
STEMS TNOCABIEHME. OTO NPABAXO PACHPOCTPAHAETH OHDB, 3a-
rhus, B Ha correi promittendi; Bcagifi correus Moxers GHTH
OpuBACYEHs EBb OTBBTCTBEHEOCTH IO 0043aTEIBCTBY, IOEa Epe-
JETOpD He NOXYYHTD NOXHATO YXOBIGTBODEHid OTH BOro am6o
n3p EExb. llpm sroms IOcrumiams sambuaers, 9T0 Ha mpak-
THRD AABHO y&Ee YYBCTBOBAJACh HOTPeGHOCT: BB ITOMD HOBOM'B
npasgal E 9T0 CTOPOHH, HpPH SaEX0YEHIA 0043aT€IBCTBA, Y-
TéM's O0COGHXB YrOBOPOBD, CTPEMHNHCH B> TOMY Xe, UTO ycra-
HOBAGHO HACTOAINMME BaKOHOMD IOcTHHiaHa. .

6) «Hoc jure utimur, ut ex parte actoris in exceptione
rei judicatae hae personae continerentur, quae rem in judi-
cium deducunt; inter hos erunt procurator, cui mandatum
est, tutor curator furiosi vel pupilli, actor municipum: ex
persona autem rei etiam defensor numerabitur, quia adversus
defensorem, qui agit, litem in judicium deducit>. L. 11 § 7
D. 44. 2. (Ulp.). :
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To 31bce He WoxeTh OHTh @ pbum 06% W3BATIE W3B
Hamero moioxesia: res judicata jus facit inter par-
tes. IlpeacraBiseMu# cyOLeETs E ecTh COOCTBeHHO
GTOpOHA, — HpeJcTABUTE b Ke, Guriopnpya Ha cyLb 3a
Apyroe IHNO, €CTh, CaMb 00 ceGk, AMNO UyZEIOe HpPO-
meccy W OHB, €CTeCTBEHHO, He CBA3aHDL CYAEOHHMD
pbmeniens ’a) 'b).

1a) «Inter officium advocationis et rei guae defensionem
saultum interest: nec propterea quis, si postea cognoverid rem
ad se .pertingre, quod alii eam windiednti tunc ignprans suam
esse adsistebat, dominium suwm amisit>. L. 64 B. 6. 1. ¥I5-
miaEp XOBOPETH 3ABCH, WTO RUBOEKATH He xepgerd (poed ¢of-
CRBEEEOCTH, ©CXH, NOJaraf, 9T0 OHA IDPHHAJICEETD - XDYTOMY,
BOXICPEUBALD Ha cyAb oTOro MOcKBAEATO.

7b) He Bcerxa oxHag0 ®e Takb OWIQ. ‘Hiue B0 BPeMEa
Tag xbitcteosals B PANCEOND npaBp crapull UPERUEIE, O
EOpMy oyJeOHNMi upejcraBuTels, cb MomenTa Lif. Gopidstatio,
cranoBETCd dominus litis. .Crapoe PmMcroe mpaBQ He ZQUYGEA-
40, 9T00H CcBOGONBHE, MOXHONPARBHHE TIpaEjadHED, JARO Sui
juris PETOPADOBAZ) Ha CYAD, EagD HPOGTOE OPYAiE APYLaro,
B0, yA0BXETBOPAS Hew3OBEEOH mpakTHReCKOH WOTDEOBOSTH BB
CyAeOBOMD RPEACTABATEABLTBS, UDHIHEABAXO, WPO JHLQ, BOAYMIEE
Tpofieccd 3a Apyraro, b Momerta L. Cont., cragopunca Adi-
SUBHTEILEHNG CYOBEETOMD mponecca; Bed cyre6Bua abficypia,
BMP COBEpIAeMHH, HE CYHTAAWCD HCXOLAUAMA Xagb O OTH
CAMOTO HPeACTABIZOMATO JANA, HANDOTARD UOCTBAEES WPHIHA-
BaxoCh YyEIHMD npogecey. ‘Ho TAED EAED .HPOTHBEAL GTODOHA
M0rJa OHYb CHOBA GPHBjIeNeBa Kp CYAY CAMAND HpeAcIaBAfe-
MEMD IBNONP B JOTePHETh WPeWh 010 BMYULCHRCERHEE YMAPa,
{70 OBa (HIa BB NDABB TPEGORATH 0T IPAKCTABALEAR O0CLANWe-
AEBiA Bp ROMD, UTO AAHHHHA JIPAUECCH OYJOTH PATArAGAPOBARD
TPeACTABIJEMEND CYGBAETOND. HeEMDReRie GHAO AQUYWEHO
TOJBEO IAA  cOgRitor’a: 9TORP HOCKBABHL He SPLIB . 0OF3ARP
upexcraBaath cautio de rato. «Procurator vero g agat, gatig-
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TeIbHRIA
H3BATIA.

JbieTBATOILHRA H3HATIA, nouglm,em_ma Pau—Abiicrsa-

CEEXT IpP3aBOMB, CYyTh cibayomid: 1) 3aEoHHAA emia
pacupocTpaBgeTcd Ha OHATYASPHHXD HPEeMBHEOBH
laxé Bb TOMB CayYalh, Korna mpofieech BejeRh ayk—
TOPOML YEE nocim OTuyEIemia mpasa. Cp MoMeRTa
YETYBER Opaba, aYETOPL CTAHOBATEA OMY YYRIHME;

ecim xe, ThMb He MeHbe, OHB BelIeTh mpomect o0®

sromd mpasb, He mmba Ha TO 0c00aro MOIHOMOUIA
orTs mupiobpbrarena, mocabnHiii, oueBHAHO, HE MOEETH
GHTHL cBa3adh pbmenieMb, COCTOABMHUMCA BB ITOMB
oponecch; atao ayeropa ana mero uyxoe nbio. Ho
Pamceoe mpaso cumtano, oaH4EO ®e, phmenie o6a3a-
3aTeXbHRIMD AAA npioGpbrarens, echu nocamon:d SHals
003 9moms mpoweccr ¥ Hé NPANATL BH HEME YUacTid.
Buytpeiniic ®otusOMs &E TakoMy pactpoerpamenin
34KORHON CHIN CIyKEAO MpéNmONOKeRie homdainbaro
Ipenopydenid ayKTopy €O CTOPOHH mpioGphraTess—
GMTh €T0 UpeZcTaBETédeMt Ha cynl,—npeAunoioxe-
Hie, Ba¥s MB AyMAeMb, NPONSBONBHOS W Heeupapei-

nitoé B orHomenid npfobphraress. Bb camons AB

at, fiponécer, reteudind  aykropoms nocih ycT%m_m
NpaBa, €CTh 10 CLkOMb caydab uymod A1f npioGph-

dare jubetur ratam rem dominumy gabiturum: periculum enint
est: e Herjum dominus de eéadém re experia-
t ur; quod pericdlumr noft intervefiit, si per coghitorém ac-
turh fuit: quia de qha Ye quisque per cognitoremi egerit, de
eanon mahis amplius actionem labef, quam
ipse egerit. Gajus, Comment. VI, § 98. To, urd 6wao b
‘crapoMD npaBb m3bsriemb, Maxo H0 Maxy cabaaxocs obmEMDL
OpaBAIOMD, KAEB 9T0 BHJAMT H3h BRMENPHPEXEHHWXD CIOBD

Vaisfianh (L. 11 § 7).
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rarexd. Ilycrp omb CIy9a#iHO y3HAB 00b 3TOMD
oponecch, HO HETHL OCHOBaHIA BHHYEAAThH €ro Kb
IPUHATIIO yYacTid Bh HEMDb HIM &e JasaTh MBero
npeINOJOXKeHI0 MoxyannBaro npemopydueria. IIpio6-
pbraTear »p upash UrHOPHPOBATH 3TOTH WPOIECCH,
KETED r:) BCAKYIO HHYI0 TAX0y, EaKYI0 BEeIYTH TPETHH
nuna

8) O cymecreoBamin mH PAMcEoMT mnpaBE yEasaHHAro
H3DBATIA MH ysHaeMb M3bfragment’a, mpHHAJIEHAMATO OPHECTY
Macer’y:... scientibus sententia, quae inter alios data est, obest,
cum qui de ea re, cujus actio vel defensio primum sibi com-
petit, sequenti agere patiatur: veluti si creditor experiri pas-
sus sit debitorem de proprietate pignoris, aut maritus soce-
rum vel uxorem de proprietate rei in dotem acceptae, aut
possessor venditorem de proprietate rei emtae: et haec ita ex
multis constitutionibus intelligenda sunt. Cur autem his qui-
dem scientia nocet,.... illa ratio est, quod...., qui priorem do-
minum defendere causam patitur, ideo propter scientiam prae-
scriptione rei, quamvis inter alios judicatae, summovetur,
quia ex voluntate ejus de jure, quod ex
persona agentis habuit, judicatum est. L. 63 D.
42. 1. Bs BaxB mpumbpa, Macer mpEBoZETD 3xBCch TpE cayuad,
rab pbmenie, cocroaBmeeca Be mpomecch aykTopa, 0643aTeIbHO
IZaa mpio6pbrarera. 1) BuBmill coGCTBEHHHED OPOJAHHOR Bemm
BeleTs o Hefi mpomeccds b TPETPHMD JANOMD: pBmenie 06asa-
TeIBPHO X4 moEynmuga. 2) Orens 3aMyxHe#l KEeHI[MEH BeZeTd
Tax0y 00D uMymecrss, MOIYICHHOMT €0 OT® HEro Bb HpAZa-

pbmenie o00643aTelbHO IAA MyXa, BIaTBOMAro JTHMB
HNVIECTBOM'b. 3) 3alorofareib BCTYNAeTs BB IpoIeccyatb-
HHH COOPB Ch TPeTIHMD  JNMIOMB, NIpETERIYOMENH Ha
IpaBo COGCTBEHHOCTH BH 3aJOMeHHOA Bemu:” pbmenie o6asa-
TeJBHO JIA EpefmuTopa-3aiorogarerd. OcHOBaHie HaCTOAMAro
u3paTia Macer ykasHBaeTh BB CI0BaXB: quia ex voluntate
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Ecma ozad® H3B C0-COGCTBOHHAEOBD MOCIOCAT BY10-
waro aybEia BYEEAeTH HCED> KD Bragbabny mwbmia
CJAYXaAaro, To, Kakoi GH HA COCTOANCA NPHrOBOPS,
cAIa ero pacmpocTpasdercd, no PmMckoMy mpasy, H
Ha OCTaIBHHXD co~co0cTBeHRAKOBS, L. 4 § 3 D. 8.5

L. 11§1 D. 39.3;

TOYHO TakXe H Hao0opoTh: phmeHie No HCEy,
IpeAbABICHHOMY EB OBHOMY M35 COBIalbinmeBd ciy-
Famaro, axbHig, 0043aTeIbHO A4 NPOYAXB, HEyua-
CTBOBABIIAXS B Tak0E—L. 4 §4. D. 8. 5. Ocro-
BaHIeMh TaKOMY PpACOpPOCTPAHEHII0 3aKOHHOH CHIH
cIy®nI0 momartie HexbamMmocTH mpefiaibHAr0 CepBH—
TyTa. J1a HenbamMOCTH He 6CTh, OZHAKO XEe, JOCTATOU~
HOe ompaBjaHie TAKOIHXD nocrbicTsil, KOTOPHA MO~
IyTs DPOd30HTH JI4 OCTAIBHHXB COBIAXBIBIEBS,
He yuascTBoBasmEX® Bb Ta®6h. Hecnpaseaansocts
Bb OTHOIEHIH Kb NOCISIHUMTL 1YBCTBOBAIACh y&Ee H
Pumcknyu ropacraMe, n Ham®s E3BbecTHO 01HO MhCTO
n3p 5-i gmmrm Marciana, rab sacroamee H3BATIE
B3b noxoxeHia: res judicata jus facit inter partes
OTBEpraercs, kakb NPOTABHOe TPeGOBaHIAMT cIpabe]-
amsocTH. «Si de communi servitute quis bene qui-
dem deberi intendit, sed aliquo

modo litem perdidit culpa sua,

non est aequum hoc ce-

ejus de jure et cett. Uro Macer rosopars sxBcs 0 MOXYAFHBOMD
npenopyuerin, at0o He Tpebyerh Aokasareiscres. Cp. Binding, -
Arch. fiir civ. Praxis, 47 t. XIII. ToxgoBamie HaCTOSMIATO
wbera cu. Tagxme y Savigny Syst. t. VI, 476—478; Keller
Lit. Cont. 368—379; Brackenhoft, Identitit et cett. 190 p.
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teris dammo osser. L 19
D. 8. 5.

' Yro EacaeTca IPAKTHIECEMXD TPYAHOCTEH, MO-
TIAX BOSHARHYTS M3D PA3MHYHHXDL NPHTrOBOPOBEH
00F OnlHOML H TOWE: me cepsmryrh °), TO BT ORXHONB
ciysah, wMeHHO EOr'Ia OTHCEMBAETCA CEPBHTYTH Ha
ANERIA, COCTOSBHION: BE HepasyrhibHOWs Biaxbmim
HECRONEREXT INTE, yKe caMoe pasimiie phmemii
HOTED NpexympexAaeTes EPyrAMDL DYTEWS: NpPErsas-
Jemied's OnHOro oO0lmare mcks ko Bckwn coBmambans
naws. Hean &e, BaNpOTEBE, OTHICRABAETES: CEDEHTYTEH
OXHAMD H3P CGUCOGCTBEHHMEOBE IOCIOXCTBYIOMAro mwks
Hi4, To ek Apyrie; RoHEURO, HE MOFYTH OHTH BHHYHE-
ReFH Eb COBMBCTHOMY mpeXABbABICHI0 HCRa; 31kch,
crbioBaTeLHO, HE JCTPAHAMA BOSMORHOCTH Pasimy-
HHY’b IPATOBOPOBE;—OJHAKD Xe NPAKTAYEcKid TPYyA-
HOCTH, OTCIONAa BHTEEAIOM.d4, HE TAKOBH, YTOOH pa-
AN BXD MORHO GRJIO HOXepPTHOBATH CIPABEITHBOCTIN
Bb OTHOMEHIA Kb oCTAXbHHMDB coBranbismams. Cep-
BATYTH, EaKh W BCHKOE HHOE HMYIIECTBEHHOC ApAaBO,
HOLICRATH AeHeXHOH OWbHRE, W HAMT Kamerc: Bcer-
4 BOSMOXHA JeHERHAA Pa3BEPCTRA MEXETD CTOPOH:WH,
Bb CXydYdb CTOJKHOBERIA NPHIOBOPOBSE.

Tperse w nocrbimee msnarie o6pas3yirs 1 -
neccH o Status, xorza »» Ta®6b npEEAMAND yuacrie

9) Ha 51 tpyamoers B% ocoleHEOCTR EHamEpawTh KBEO-
TOpEé WHCATENH, CTApPAACH ONPABIATS: NMACTOSMEE HIBATIE.
«...auszerdem ¢éntstimde a#th eine ganz unlosbare Vedvi-
ckdludlg, weén' esetwd zu verschieden lautenden Urtheilen Kd-
me» ToBOpHTS; Eaup.; Kleidschvro@t, Proc. Cons. 194.
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rocHOJAETE HIN U3TPOHD TOro, KTO YTBAPEAAAB, UTO
e85 He palh N0 CBOEMY UPOHCXOXACHUO (ingenuus),
HIH 9T0 BH HocxbicTeia Hmoayimas csoGony (libertr-
-nus) '*). Phmenie, cocroasmeeca mo Takowy CHORY,
#wbao cmay abeomotayio. CpasamBoe ob CyiecTBOBA-
miews paGerea B IpepHexs Pmud, macrosmee m3na-
Tie JOXEHO OO0 H3UE3HYTh BMBCTh.0b pasiomemiews
RHCTETYTa paloTBa. :

Hi.
OPAHNY3CEOE HPABO

‘Bume mu smabam, uro b ocHOBS (ppammyscka-
rO rpaxJaHCKAro CyXONpPOA3BOJCTBA JIEEATH COCTA-
3agesbHOe Hauano, W coraacHo 3toMy Hozercr Ha-
10Je0Ha MOGTAHOBIAETH, UT0 phmemie cyza mo mb- OSmee
IaNb TPakjJaHCEAMD 0643aTeJbHO TONBEO JJIA CTO- Hie.
pors: «il faut... que la demande soit entre les me-
mes partie;? et formée par elles et contre elles en

la méme qualités 1851 art *).'9ro mpasgse Cymer

10) On. L. 26 D. 1. §. L. 14 D. 37. 14 _

1) Hawp BamerTcs, wp0 PacEpamAd CRATHA, NOCBAARRY
£0 QupeabiseTCd ¢YOBEETARAAA CTOROHA SRRAHHOR SHAH, CORR-
efaTh HSIRMEER JIONHOOD PORgRIE. Uocadamia rcJoma o



H3parie.
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creyerb B0 Ppannyscromt 3agomogatexpcTsh, oxHa-
koxe, He 6e3b orpammdenid. V3warie H3® HEro co-
CTABIATH NPOUECCYaTbHHE CHOPH 0 OPHBAILIETiAX®.
Ilo 3akomy o mpmsmmzeriaxs 9 1oaa 1844 r., rocy-
papcreeHa# npokypopd (le ministere public) mwb-
eTs HpaBo, BHL EadecTBb WHTepBeHTa, HNPHHATH
yuacTie BB mpomeccyalbHOM® cnopt o mpHEBELIerim, -
¢b IbIil0 YHAYTOREHIA ed; COCTOABIIEMYCA BB ITOME
crysat pbmeniio cyaa 3akoHB ycBOoAeTh alCONNTHYIO
cany, ecim TOIbK0 pbmemiemt npussana Hexbicram-
TeAbHOCTh HpHBALIEria. Bynyyr JomymeHO BB HH-
Tépecaxs CBOGOXH [OPOMHILICHHOCTH, CThCHAEMOH
yipe®lIeHleMb OpHBelLIerit, Hacrodmee H3BATIC HE
npocTapaeTcd Ha phmeHia, cOCTOABIIACA Bb NOJIb3Y
nbiicrearensaoctd npmpmateria. Takamb 06pasoms,
1m0 cupaselimBoMy 3ambuamiio (Griolet, ofmee mpa-
BE10, BHpazenHoe Bs 1351 art., 'spber ormbraerca
He Goxbe, kaks Ha mosopmsy. OjHaEKoxe W BH Ta-
EOND OTpaHMYEHHOMD BHAE DTO HCKIIOYeHie He MO-
EeTh PHAepZaTh KpuTEKd. Bp camomt akbab, ecam
3aK0OHOJAaTeIb Pa3bh JONYCTHND CYIIECTBOBaHie mpH-

et formée par elles et contre elles en la meme qua-
lité» HEYero co6CTBEHEO He UPHGABAANTH KB TOMY, UTO BH-
paZeHO BB NpeimecTBYPIMEXD: «que la demande et cett. Bn
camoMs xBrb, oBHE SHAYATD JWINE TO, YTO JARI, YIACTBOBABIIEE
BB mpomecch BB xauecmen npedcmaswumeas (nobpemnaro, ome-
EyHa HIH NONeYHTeXd), MOEETH IOTOMB BeCTH IPOLECs O TOMB
&e uUpaBB OoTH ceoero cobemeennaro umewu. Ho vBas om0 camo
co60D BHTeEaeTdh M3 onmpexbiemid, uro pBmemie 0643aTelbHO
TOXBEO XXd CTODOHB, HOO NpeiCTABATENs He €CTh CTOPOHA, Ha-
OpoTHBS, cAMb Ho ce6B, OHD ecTh AENO UyZEJOe npOUEcCy H
mOTOMY, ecTeCTBeHHO, pBmleHie ero He Eacaercd.
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BAIIErif,, HeCIpaBejInBo yEe mperpaEiaTh OYTh Kb
HOBOMY Nponeccy MHTePECOBAHHHMD JHNaMh, HE NpH-
HAMABMUMb YuacTid Bb OpexHed Tam6h; m6o atm
Juna, MOEeTh OHTh, HpeicTaBaad OH HOBHA 10Ka-
3aTeqpcTBa O ABACTBATENLHOCTH CHOPHOM UpHBHIIE-
Tid, OUYWEHAHA npexrel0 croporow. puamuns or-
HOCHTeJbHAr0 3HaueHid rei judicatae mapyments 3xtbes
COBEPIMIEAHO TPOU3BOIBHO.

YkazanHoe M3bATie €CTL €IMHCTBEHHOE, JONY—
ceaemoe PpamnysckmMb 3aKoHOAATeNbCTBOMB. Beb
Apyria  #ckaiovenia m3t 1851 cr., npu3HaBaeMHA

PAHIY3CKAMA OHCATENsIMH, OTYAaCTH W NPAKTHROIO,
He BHTeKad H3b BHyTPeHHeH Heo6X0IAMOCTH, He
uwboTH BL TORE BpeMa HHKAKOH ONOPH M BB CHCTe-
wh nbiicrBylomaro ®pannyackaro npasa. Croja mpm-
HajdexaTs Bo 1-X1, m3nhaTie, coaepEaneecd, no Mak-
Hil0 Hbroropuxs macaresedi (Vazeille,  Resumé sur
les successions t. 1, 208 p., Boncenne, Theorie de
la;)(;)rocedupe civ. t. 3, 332—333 p.), Bp 800 cr.
Cod. civ. *) Hacrosmaa cratea HETEpIpeTApyeTCH
HMA Bb TOMH CMHCIB, 9TO ecim, IO HCKY OJHOrO A3b
EPEARTOPOBD, CyAb NPH3HAND HACITLIBAKA TAKOBHMD
Oesycaosno (pur et simple), To phmenie cIyEHTD BB
noab3y Behwl ocTaibHHMDL Kpeauropamh. Bayrpes-
HUMD OCHOBAHICMD KT TAKOMY pAacHpOCTPAHEHII0 3a-

2) Cr. 800: L’heritier conserve... la faculté de faire en-
core invaintaire et de se porter heritier beneficiaire, 8’il n’a
pas fait d’alleurs acte d’heritier, ou s'il n'existe pas
contre lui de jugement passé en force de chose
jugée, qui le condamne en qualité dheritier
pur-et simple».
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" ROHHOY CWJH Cy®ATH, H0 MAYHI HA3RAHHHXT DW=

carejed, HoHsATie HeIhANMOCTH KauecTa yHABEPOATb-
Haro Hac¥bjmmka (Indivisibilité de la qualité dche-
liter pur et simple). Ho kakn cnpaeennmpo zamb-
vaets Tyabe *), ecim EaveeTso: BacatbimmKa, B3ATOE
a6crpagrae, HexbamMo, w60 aGerpaknmia me mmters
gacreit, To mpaBa W 0643aTeIbCTBA, BXOAAMIA BH CO-
ctaBb Hacabicrea, onEako ®e, Bnoamdk nbammm. Cwp
APYTofi CTOPOHE, ecad GH 1O MEHCIA 3aKOHOAATENs
cr. 800 mbiicrBETensHO NOAEHA OHJIA 3aKJOYATH BB
ce0t m3rarie m3p ofWaro Dpasuila, BHPAEEHHATO Bb
1351 art. To 10 M3BATIE 6HIO GH scHO ompexbie-
HO, MeEIy Th¥P Hama GTAaTBA JONYCKaeTh TONKOBa—
nie, goropoe jaerb el Tyave ‘) m koropoe Bmoamh
OPHMAPAETS ee b OOMEMD HOJOXKEeHieMb, COJepEa-
muanea b 1351 er. '

2) Ho yuemito wbroTopHXb PpaBNy3CEAXT: NH-
careneir (Demolombe, Traité des contrats, t. 3, n-
372—373 p.; Toullier, t. 5, 171—172 crpi; Merlin,
Questions: de droit, v~ Chose jugée § 18) cmua. ph-
INeHid, COCTONBINATOCA 33 HJH DPOTERL OLHOrO CO-
T@japaaro BBpATeNs miAm 10JKHMKA paclpoeTpaBieT-
cd Ha BeHXB- OCTAJBHHMD, HEYYaCTBOBABMINYE: BY
TaR6E, cormIaApHEXL BPeXATOPORE RIH AOIEHAKOBS.
I'raBebi#mEMT apryMeRToMT, 0pHBOIAMOMT B NOXH3Y
Bacroame# NOKTPHHH, CIYXEHTH MEbHIe, UTO KEAXKNH
colnjapHHd BEpHTeNb WIM JONEBAKD €CTb IpeicTa-
vatess (mandataire) Bekxb apyruxs coebparenei

3) Cw. Le droit., t. 5, 208 .
4) Cu. ibid. 201 p.




818 cofoaEEEEosD °). Takoe Mabmie oamako Xe He
oupapiuBaerca ounpeibieniaMm aliersyromaro ®Ppan-
ny3ckaro npaea B He mMiers, EpoMb TOrQ, OGHOBaBiM
8b €aMoH HpEpoAl coampapmaro obasateancrsa. Cy-
40ecTBO D0CALIHATO GOCTOHTH BH TOMB, UTO EAXIMIH
BhpaTels MOmeTb TPEGOBATL  y00sIEMOOPERIA  CNOIHG
(in solidum) m 4To E2EAHA JOIKHHKD 0043aBb N4G~
mump TakEe cnoans. Takmus 06pa3ons, ecId BOIMOE~
HO0 CUHTATH CONHJAPHAr0 KperdTOpa HJA JOIKHAKA
BpeACTABATENEMD IPYruXs cosbpuresedi uim cOXONE-
\HHEEOBD, TO IHIIb B OTHOWEHIH OpecibioBapis Al
upor3sogcTBa naareka. Ilockoabky kamaHié Epead-
TOpH TpefyeTs DAaTeEa ceviwe ChoeH YACTH, WA 0O-
CKOABbKY IOJEUEET DPOM3BOJUTH NAATEET Cobitke CBO-
€l joam, oHB ABIseTcA DpejcTabuTeneMs BeHXL Apy-

5) 3alATHAEA H3IOXKEeEHAr0 MEbEia ccMIalTCH, MOBILY
OpoYEM'h, Ha H3BBCTHHE TeECTH B3 PAMcEaro mpaBa, OTHOCH-
miecd cOOCTBEHHO EB EOppealbHHMT 0043aTeJsCTBaAMB, HO, IO
HameMy MEBHi, EOppeainTe™ COCTABIACTH WCEIDIATECALHYR
IpHHAJIeZHOCTE PAMCEAro EKJAaccHYeCEaro mpapa, H60 'BO 1,
cymecrBoBaHie ero GHI0 CBA3AHO ¢B OCOGHME (ODMaMH pHM-
CEaro mpomecca, ¢b EoHcymapyommwt abicreiems L. Cont.
(Cp. m Bekker, Proc. Consumption, 214 p.); B0 2), camas
BIed eIAHCTBA O ’
menssBeraa HOBEI
BopETH> Demange
delicate que de
justice ses co-det
ou contre lui ser
turel d’appliquer
mains decidaient
I'idée de I'unijé
de correalité, n’éxiste pomm, « L. YY P.
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rexb copbpurersed mam cozonrxmuxkosh. Ho mbrh HE-
Eakoil HEOOX0JWMOCTH Dpejnosarath, GyATo cOaMiap-
HHA EpelHTOpSs HIH IONRHUKD NpPEmopyidtb Kax-
aoMy E3b cosbparenedl ®WIE COSONKHMEOBD BECTH
BMECTO HEr0 IPONECCH O CaMOME CYIIeCTBOBAHIA AOI-
rosaro o0dsarexnctsa. Bb 3TOMB . oTHOmEHIW MH
pnoash pasubascws Bossphmie Griolet (164 p.):
«[reffet essentiel de la solidarité entre creanciers
est de permettre 4 un seul des creanciers de pour-
suivre le paiement de toute la dette et, en le re-
cevant, de liberer le debiteur. Chaque creancier est
ainsi mandataire des aatres quand il poursuit le
paiement. «Le méme raisonnement s’applique aux
debiteurs solidaires. Cette solidarité ne comprend
que le mandat reciproque d-etre poursuivi pour le
tout et de payer la totalité de la dette». Ira TouU-
ka 3pbmia ycsoesa m Kogexcomn Hamoaeoma. H3w
conocrapirenia cr. 1197 ¢» 1360 u 1198 °) acno or-
KpHBaeTcd, YT0 KAXAHE W31 COAMIAPHHXD KpeidaTo-
POBB pA3cCMATpHBaeTCA 3aKOHOMB Kakh NpelcTaBATe]b
EchXb Apyruxs AMmbL Bb pascymieHin Tpedovamia A
noxydenla miarexa, He Ooxbe. Takumb o0pasvms,

.

6) «L’obligation est solidaire entre plusieurs creanciers
lorsque le titre donne expressement a chacun d’eux le droit-
de demauder le paiement du total de la creance, et que le
paiement fait & Pun d’eux libere le debiteur». Art. 1197.

«Le serment deferé par I'un des creanciers solidaires
au debiteur ne libere celui-ci que pour la part de ce crean-
cier». Art. 1365 n- 2.

<La remise qui n’est faite que par 'un des creanciers
solidaires, ne libere le debiteur que pour la part de ce ere-
ancier». Art. 1198. .
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npAcsAra, NPARATAA IONEHAKEOM N0 DPeLIOEEHil 0fi-
HOro u3b cosbpureneil, ocro6oEAaeTh €ro (RVIEHA-
Ka) OTh HOBaro B3HCKaHiA WO 0643aTeabCTBY HE 60—
abe, gakb Bb paswbph coorsbrérsyoment xoam aro-
ro-kpeauropa. Toxe caMoe, ecam OH OIEHD U3 Kpe~
AMTOPOBD NPOCTAND JOAr: NOIKHHEY: OCTaJAbHHE MO-
ryTs Tpe6osaTh OTH HEr0 yAOBAETBOpeHid 0O 006a-
3aTeJbCTBY—3a BHUETOMD TOTO JMMb, YTO NPAXO-
‘amTca HE joao Toro kpeamropa. flcmo, 9ro comm-
JapHH#A KpeJHTops pascMaTpmsaerca 3xker yxe nbii-
CTBYIOUIAME OTb CBOETO TOJHKO HMEHH,- a He Kakb
npeicrasETenb (mandataire) ocTaibAHXD €ro Epeid-
Toposb. Touro Takke m colmjapHHH IOIKHAED HB—
Jdercd Bb rlasaxb 3aKkoHa OpeICTABATENEMD ApY-
FEXD COJOJEKHAKOBh— NOCKOJBKEY IPOM3BOJHTH IIa—
TéXD CBHIE cboedt roan. Beb me apyria abiicrsis,
KOTOPHA OH®B, N0 NOBOLY OOpameHHEaro Ha HETo B3H-
CKaHL!, IPEANDHEAMAETE HE33BACHMO OTb II4TEXEa,
COBEPMATCA HMb OT> €ro TONRKQ WMEHW, H OHb
OHHT BeceTh OTh HAXDH MMYINECTBeHHHH ymepos ’);
camoe phmemie Ha JPYI'HXB He mpocTApaerca °).

3) llpm mexbammoct: cmopEarc npeaMeTa cHaa
bmwenia, no yuenilo Abkoropuxs nmcarexed (Toul-
ier cit:, n- 206 m 207; Pothier, Traité des obliga-
tions, Section—de lautorité de lu chose jugée, n-
99) pacmpocrpaHserca Ba BehXB IpYrEX'b HHTEpECO-

7) «La transaction faite par 'un des interesses ne lie
point les autres interesses, et ne peut etre opposée par eux»
Ari. 2051. Cod. Civ.

8) Cp. Aubry et Rau, Cours de droit civil francais,
t. 4, 30 p. (4 Edit.). ;o

’
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BaHHKXD UG, HOYYacTBOBABMHUXD B T4xGE. Cio-
#8 OTHOCATSH HMEHEO DPONECCyaibEHe COOPH 0 cep-
BATYTAX'S, 8 PABHO H TAXCH, BO3HAKAKINA A3DH 004~
BATERLCTBD, HOALIANHXE GO CBOGMY NpeIMeTy (Hamp.
0043aTe1bCTB0 HOETPOHTH JoMBb). Ho .ato Bozaphaie
He HRXOMETL oce0L mukakoé omopu BB Ibicrayio-
mens @pannysceoms mpaph. Cr. 1221 Cod. civ.,
Ha €OTOPYI0 cchiaerca Tyiwe, ropopath IBIIL O
TOME, Y0 Bb B3BBCTHHXD €Nyuadxh, IO 0CO60MY A
ceolicmey npedmema 00R3AMeIbCMEd NIA Ke P CHIY
0c00aro yropopa CTUPOHS NpH 3akiiotieHid .cAbJIKH,
KpesdaToph 85 Npapb HE NPHHAMATEL YACMUYKA0 YAO-
BI€TBOPERiA OTH COJOIKHAEA, TPHBICICHHAT0 Eb OT-
BbrcTBeHHOCTE ©O :00433T€ILCTBY M OOBAHEHBArO
¢yJl. HpArOBOPOMB, HO OTCIOJA, KOHOYHO, HE BHTE-
®aeTh 00A3aHHOCTH [As APYrEXD GONOJEHEKOBD, IpH
o0asarenberst HexbasMoME, DOAYMEATECA phmesio,
COOTOABIENMyCA NPOTABL OZHONO #3b HAXD, Kakb ITO
npnsnaers Tyase. Yro KacaeTgd mpaKkTHIECKHED 3a-
TpyAHeHi# MOrymWX’b BOBHHKHYTh W3H pasanuid pb-
medii 0 AexbamMoms mpeiwers, TO emOCOGH ycTpa-
HeHid uXb, N0 kpaigeit wipt B® orHOmemin mexb-
IAMHXD 00A3aTEIbCTED, JEA3AHD CAMAND 3RKOHOMWD:
'EPeldTOPs MOKETH Tpe6oBaTh OTH OGBHHEHHArO CO-
AOJMHAKA BHNoaReHiA mbmaro obasarexscTBa, HO OHT
JOAXEHD BHIIATHTH €My JeHEeXHYI0 CyMMy, CoO1111-
CTBYKIIYK) NOJH IPYrAX® AOJEHAKOBb, OTHOCHTEIb—

HO EOMXDH COCTOANCA ONpPAaBZaTelbHHH NPHTOBOPSH
9 9
a) *b).

9a) <..Si I'un .des heritiers a seul remis la dette ou
recu le prix de la chose, son coheretier ne peut demanded
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4): Be. yuenoit ®paruyscroir marreparyph oOpa~
@mercs Takxke mpbmie, ure cHma phmenis B AB-
Jax’® 0' 3AKOHHOMB TPOWCXOXJEHId, DPOCTHPAETCS HA
_ BOBXD ApYTEND HBTOPECOBAHNHIXT JWIb, He' IPEEL-

MaPHIAYG. VIaeTi BB Epomecch. «luesjugemenss ren-
dus en matiere dretat, rosopurs Tyane Scit.,nwmﬂ)\,
fixent irreyocablement le sort de eelui pour eu .
contre: lequel ils sont rendus. Ils ont contre tous
et pour teus bauterité de la' chose jugéer.. Takoe
pacIrpocTpaHeHie 3aKOBHOM CHIH: JOHYCKaevcd, OlEa-
RO e, BH TOMDL JAmb caydab, ecam vbp mponeces
yuacreoBams legitimus contradietor. Imo
nocrbingee: noendArie oimE yieHue onpeibraiors Go-
wle mau wembe oGwmWM TpHBHAEAMW; Takh mo Ar-
gentpé ') 3aKOBHHI TPOTHBHEED €CTH JIAUO OAUBE
BGEr0 M TIABHEIMG OOpPAsOWb 3amHTEPecOosBaHHGe BD
akat,—mors KoMy NpEHAXIEXATL Bh HEMB «le: pri-
mitif et proche interet». Hpyrvie nmraterca Toawbe
onpextimTs Haeresmee HOHATIS; Takr  me Toullier
legitimus contradictor ecrb ovenns, wars m.abTH,
CyINECTBYIOILiAl BO BpeMs OTWDHTIA NpOELECcoa; Beb

la chose indivisible: qu’en tenant comptd de la por-
tioh: dlu cohemetier qui-a fait ls remise ocw quia
riecu le p mixs.. Ar¢. 1224, Cod: Ciw:

9b) Haccamiommas mpakTHEa EoZe6AeTcE MEEIY DABIHY-
HawY) Bo39phHidME 10 HAETOAMEMY BOHPOCY: T0 OHAINHMSHAETS,
o) phmenis: no mcEy 0. mpegmend. HexbaAMOMB. 06488MTEIHRO
TOABEO: JAA cropoH® (Arret du 15 janwier 1889 r.), TOr cxd-
Avers mporuponozoxHofi gomrpmd: Tyave w» Uorwe, pacapo-
oTpanzsm cEny pBmenia Ha Tpessuxs AEIE (Arret de rejet du
19 decesibre 1832 r.

10) €u. Awis sur les partages des: nobles, quest. n- 7.
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9TH JUNA JOIRHH NPHHHMATH YYacrie B mpomec-
cyarbHONE cnopb, na6u pbmenie mormo mMbTh AN4
HEXD 3aKOHHYI0 cHay. Ho Onmu ewe He poduswiscs
KO 6DCMERY KAUGMIA UCKa 00A3GHH. NOOVUKUMBCA NO-
CADOCMEIAMD COCMORSWALOCA NPOMUSE Uxs poodumedess -
npus0sopa. —Bce 3T0 01HARO XKe YHCTO MPOM3BOJLHHA
* veopin, He myiiomia kopra Bb Kogerct Hamoseoma.
Bw srowd mocrbimems, HampoTHBL, HE3ABHCHMO OTH
1351 art., mu maxoamws cahaylomee onpexbaenie: ')
«Le jugement de rectification (duu acte d-etat ci-
vil) e pourra, dans aucun temps, etre opposé aux
parties Interessées qui ne l'auraient point requis,
ou qui n’y auraient pas eté appelées» (100 art.).
He maxoza ce6b BAEaROR ONOPH BB NOJOEATEIb—
HoMDb nparb, mono6EHA Teopim o leg, contradictor
BH BHCIIEd crememr npotasophuaThs m uyBCTBY chpa-
pejamsocTd. Ilpasd 3akomHaro mpomcxoxjenia Adporsm
JANy, H HEBO3MOXHO JONYCTATh, YTOOH . KTO JAGO
apyro#, XoTa OH JaXe popuTeNb JARHATO JHNA, CBO-
60JHO pacHOpAZalcA ITAMA nparaMm B IwbCTo Hero
BeJABb 0 BAXDb cyaeOHHHA mpomeced ‘*a) '*b).

11) «Phmenie cyaa 00h HCOpaBIEHIA AETA rPaEAAHCEArO
COCTOAHIE HHEOTAA HE MOXKETH CIYEHTH BO BpeXb CTOpoEB, He
TpeGoBaBmefi 3TOro HCHpaBAeHia H He NPASBAHHOH EB YYacTiD
BD l’kl'k)‘.

12a) HBrp commbmia, uro crporoe mpaMbmEemie moxoxe-
Hig 005 0643aTeAFHOCTH pBmeHia TOABKO JI4 YYaCTBOBaBIIHX'H
pp ABab cTOpPOEs EB IpOLECCYaRIPHHMD CTODOHAM O 3aKOH-
HOM'> NPOHCXOEAEHIH JOIEKHO BH3BATh Ha NPAaETHER WsBBCTHHA
saTpyAHeHid, HO 3TH mocrbamHia He MOryr™> GHTh OTHECeHH Eb
wygcay He moGbBamMuXD TpyaHOocred. Jas mpmwBpa YERakeMD Ha
oxmy B8 HamGoxbe TPYAHHXD BB 9TOMD DOAB rHEIOTESD, KO-
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OcraeTca ynoMsHYTH O JALYXD HM3BATIAXH, 10~
NYCKaeMHX'h> HCKJIOYHTENBHO CYACOHOI TPaKTHEOI.
Ilo wubniro sroii mocataned, plmenie, KoncraTHpyio-
[mee CyWeCTBOBaHie BemHAalr0 lipaka, OCHOPAHHAIO HA
HOTaplaJbHOMD akTh, LCTyDaeTh Kb 3aKOHHYH CHIY
Bb OTHOHIEHIA BCLXTB TpPETHHXD ‘HHTEPECOPAHHHXD

TOpad, N0 HameMy MHBHi, BmOARE yIOBIETBODHTENHHO, OXHA-
EO Xe, paspBmena &paBNYSCKHMD nucarTeleMs JIOPaHTOHOMS.
A mpoBexd yembmEO cBOE HCED 0 BAEOHHOMB IPOHCXOZJEHIH,
npelbaBIeHAHA KD ONHOMY H3% IBYXb OparseBb—B, u mpo-
Hrpald TOMh Xe Mpouecch, HaYaTHE ¢b Ap)yraMb Gparoms —C:
EaEad Joid OPHHANIEEATH KaXIOMY H3D ITHXD JAOD B Ha-
cxbacrsB, ocrasmemca mocad mxb poxmrereii? C, mo orHOmMeHiKD
ED EOeMy A He ycnmBab XOEasarh CBoe 3aE0HHOE IPOHCXOZEIC-
nie, aMbers Toxpko oxmoro Gpara—B B ¢b EHEMB JEmE IB-
aurs Hacabicrso. Mrags, C Gepery moxosuHy Hacibiersa. Ho
B, orBOCHTEARHO E0Oero A Jokazann cBOH HCEB, & pPaBHO H
srorh mocaBpmifi  (A) Eamaufi wmhiors mo zBa Gpara. Amp
cabaoBaredbHO NPEXOAMAOCH 6H 1m0 'ry HAM MO 2?6 H3% Ha-
crbiersa, HO ocraercd W BCErO TOJBKO '|guiE ® o HepasgbueH-
Haro Hacrbicrsa. UueBmimo, 9ro A, Bcrbiacrie morepanmof
HMD TA%6H ¢b C, JoameHs mosyyurp menbe, memerm B. Ta-
EAMD 00pasoms, B moaywaers 2[4, 2 A moavuaers '/g. (Duran-
ton, Cours de droit francais, t. 13, n- 527).

12b) llpakraga u 3xbch Koaebaercd MexEy MDPOTHBO-
NOXoEHHMH Bo3sphmiamu: 1o omHa cabiyerp npasaay, wro ph-
meHie 0 HCEAM'b O HPaBaX’ COCTOARIA 0043aTEILHO TOJNBEO
Xad CTODOHB YYacTBYlOUlHX'h BH mpomeccB (Taks, Hamp., BB
OJHOM® KaccaliORHON® pbmenim BHpazeno: <que les droits de
famille sont acquis aux enfants par le seul fait de la nais-
sance en mariage legitime; que respectivement a ces droits,
leurs auters ne peuvent ni les obliger par leur fait, ni les
representer dans les instances ol ces enfants n’ont pas eté
personellement appelés»-—Arret du 9 mai 1821; cp TakEe
Rej. 28 juin 1824—Dalloz, Rep. ch. j. n- 276); TO pacmpo-
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agns '*). Touno rakxe phmesie, cocrogsuieacs mpo-
TEBL Tpeanolarae¥are pacabaguka (heuitier appa-
rent) EjH WpeOjalaeMaro COGCTBORREKA (proprie-
taire apparemt) o6asareabHo, 00 &Q33pbHIK Npak-
TAKA, A58 NABHCTBATEILBYTO HacAbIBEAKA BAH COO-
creegapsa ''). Q0a 9TH WIHATIA, 0[O COBEPHIGHHOMY
oTcyTcTBII0 A BHPMHAMXT (KOpeHAEXCcA BH aBTOPH-
TeTh MOJOEHTEIBHArO0 3AKOHOJATENHhCTBA) M BHYTPEH-
HAXD OCHOBaHI# Kb HXT CYWECTBEOBIHIIO, HE 3amu-—
IAKTCH Jake HA OJHAMDL H3b @paauyacunxm uaca-
TeReH.

CTPARAGTD cHIy phmeHia Ha TPeybHXD JHIE, YCIYHAA BAIAH|K

,l[OETpKHH Ty.zme H 1p. oleg. contradictor (1A% B} piwlem 0r%H 6
il newe g «<que de pareilles acthpsiqtenu;es, exer-

' scontradicteurs itime

‘ e, sans dol et saps fraude 3y Drgju c,e

' t de la meme famille & I'egart de tougy

) jui 1864,—4 Ju;les 1857, lﬁrfey r
mJu'sp 1873—}301191«3,1‘, c?t t. 2, Fl%

14) Op. Arret du 14 j 1823—Da n- 264; Tag-
me—Arre (Yu 16 Junugt 1332&-3 paars 122 14 a0t fl*ﬁ%gi
Boppier 2 t., 483 p.



PYCCKOE OPABDO

O6pamadcs, HakOHEI'b, Kb OTEYECTBEHHOMY MpPa-
By, M Baxoimmt m 3xben, corjacmo e¢Tporo cocra-
3aTeALHOMY XapaxkTepy HAMEro TrpamkiaHCEAro cylo-
poM3BoOACTHA, SCHO BHpAmEHHHIND HoXOEenie, dro
pbmenie ®erynaern Bb 3aKOHHYI0 cmAy TOJBKO BT
orHomenin Tsaxymuxca cropors (cr. 895 Ver. I'p.
Cya.). 9ro mpasuwiao mwhers vb HameMt 3akedd al-
CONIOTHYI0 CHIY, W HOKakid W3haria B35 Hero He
awbiors wbera. 3akom®s mpusHaert, mpaBsja, phuenie
00434 TeABHEINTD A1 NpeeNAnkoBT. CTOPOHD, KAKD 00-
maxt (X ©. 1 ¢ 1258 u 1259 cr.). vaky, ®m vacr-
HHX'b, ecad Tocakidie npioGpbin AMYHecTRO nociw
ovepsiris nponecoa (X 1. 14. 1392 er.). no, corracuo
srrmeckasanwony (crp. 100 o 111), axben mhre xhi-
¢TBATeBHATO WALATIA H3E Hamero npavuaa. Unoe fhao,
ecad OH cuaa plumenid 6hua pacupocTpaHesa 3aKo0-
HOMT Ha TpioGpkrarens, «h KOeMy HUMYIIECTHO Te—
pemuio pexme HavaTia nponeeca (cp. vrme crp. 119),
HO BE 3akowd WhTE m calimoen Takoro moéTaHOBIE-
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pist '). Kaccamionsas npakTuka, OJHARO XKe, Bb OT-
HOIeBiAn 37100 mocAlLiHAro MYHKTAa Kpaidge cOHkIABA
B KojeGrerca Mexay pasanuauiMu so33pbmiamm. To
OHa NIpH3HAETH, 49TO CAJa pbmenis b HACTONMEMD
caysal He pacmpocrpamserca Ha npioGpbrarexns
9o mocabABlii BCeria MOXeTh NpeAbABHTL HOBHMA
uckd o upioGpbremnomt mpast Kb OHumeMy npo-
THBHAKY aykropa *); To cabiyert mpaMo mpoTEBONO-
JomHAoOMY B033plHIO, Baxoxs, uro mpiobplrarear He
Bb Npa4Bb BIMHATH HOBArO MCKA, a JOJXKEHD XoJa-
taficrsovath 00b -oTMbAt plmenia, koropoe mHaue
A1 Hero 00:13aTeibao *); TO ONATH CKIOH:AETCA Kb
npexHeMy Bo33phHilo, npenocrarias caMomy npio6pt-
TaTeno phmATh—3uMBATE 1M €My HOBHA WCKD, HIH
xe npocarb 00p ormbat nocrasosaensaro phbme-
Hig ‘z.l

€34BACHMO OTH NPAKTHKA, OMHOOUHH: Tpel-
cTarjeHls WO Boumpocy O Cy0LeKTHBHHX'h mpexhiaxb
3aKOBHOW CHAH BB OTevYecTLeHHOML mbpank “c""l,’l'hqa'
orea B Y BBKOTOPHX1 yUeHHXD IprcTORL. Takb

1) PaMckoe mpaBo, AONYCKABIIEE TAKOBOE H3DbATIE H3DL
npasaia: res judicata jus facit inter partes, ucxoauio H3’B
NpeanoIoXkeHid MOAYAJIHBITO MPEMOPYYerid CO CTOPOHK avETopa
npio6phrare.ilo—OHTE ero mpepctaBAveieMb Ha ¢y IB; HO HAII'B
3aKOHD He JaeTh MBcra TAEOMY nNpeimoloEeHilw, Tpe6yYdA OTH
OpeAcTaBuTeAd CiOpOHH jobpenHOCTH Ha XogaraficTo (Cr.
263 m. 3. Yer. I'p. Cya.).

2) Cu. pbmenie Cen. mo A. ApumGamesodi, 70 r. N
1401.

3) Cu. pbm. mo 1. Kysmmma, 70 r. N 1934.

4) Cu. pbm. mo ja. Bopuacos:, 73 r., 7 Hoabpa (&yp-
Haxb I'p. m Yr. opasa sa 1875 r. mapre—anmpbap).
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Masnmess *) nonaraers, uto e«phmenie o npasb 3a-
KOHHAro pokjieHi:d, uocraHouienHoe Bh Abab b ria-
BOI0 ceMedcTBA, 0043aTeabHO W Aad BCBX® MPOYAXD
YJeHOBL CeMbA, MOTOMY YTO [JIABa CENEHCTBA €CThb
legitimus contradictor no Takums nkzamb, Kakp R
npeicrasurenb @HTEpecoss mbaaro poaa». Ho sau--

1 Bb emucas crateit (1348, 1352 Yer. I'p. Cyu.),
NPABOJHMHXD BhL NOAB3Y HACTOAMAr0 MHBHIA, Haxo-
AUMB, 9TO OHA coBchMb He OTHOCATCA Kb BOHPOCY O
cyOrexTHBHOMD 00beMbt 3akommoi cman. Ha ocmosa-
HIA ITHXH CTaTedf BOSMOEHO, KOHEYHO, YTBEPEIATh,
9T0 €CJH MyXb MaTepd pe0eHKa ocnapaBaeTh JAKOH-
ROe NPOHCXOXjeHie ero,  cylIb Bh csoeb phmenin
NpA3HAETh 3AKOHHOPOEJEHHOCTb MIAJEHIH, HOBHH
HCKs O HE3aKOHHOMD NPOHCXOXEJEHIH TOro Xe JHma
yXe BA Bb Kakowb crydabt me mwmbern Mbera—on-
HaKoO, HE BB CHIY alCOMIOTHArO AaBTOPATETA COCTO-
apmaroca phmesid, a TOTOMY, 4TO HUKMO KpOMD My-
ace Matepu peberka (d, npu H3BECTHRX'b YCAOBIAXD —
HacTbIHAKORD MYXEA) He uUMMDEms npass ucka 0 Kesa—
KOKKOMS NPOUC.roNcOeHs 0 °).

- 5) Cm. Kypes I'p. Cyronp. 436 p.

6) Cr. 1348 Yer. I'p. Cyx.: «3aEOHHOCTH MJAJEHIA, PoO-
JMBMArocd IPH CYHIECTBOBAHIA 3aKOHHArO Gpaka, OCHApHBATDH
Bh OPaBE TONBKO MVEDL MATEPH €ro, OPHYEMD OHDB 00A33HD
IO0KasaTh, 9TO HAXOJHACH Bb PasayEd ¢b cBOel XeHOD BB Te-
9eHie BCEro TOr0 BPeMEHH, E'b EOeMY MOEHO OTHECTH 3adUarie
MJAJeHna.

Cr. 1352: <Ecin My®ED YMeDh X0 POEACHIA MJIAJERNA,
HI4 X0 HCTeYeHid HPeOCTaBIEHHAT0 €MY CDOEa AXd HAYATIA
CHOpa UPOTHBH SAKOHHOCTH DOXEJeHid, TO HPaBO HHYHHATH HAH
OpOXOAKATE Cell HCED IepeXOXHTb Kb BaCIBIHHEAMD ero mo
3aEOHY ».



— 134 -

Tousio Tanwe Mm@ cumTaent OmmGOTHHMT WHb-
Hie, 9r0 cmia phmenia "o wery o Herbiumom:
opeiMert (Eanp. npexiaxbEOMT cepiuTyTh) pacmpo-
éragserca ga BCEXH APYrAXT MHTEPECOBAHANXE JHIb,
me yuaorsosatmuxb ¥b TAm6L 7). Taroe sos3phhie ne
B4XOJUTH ce0b MMKakoél OmOPH BL HamleMh 3aKOHOX
mareascreb; mexbauMocts Ee CODOpHar0 mnpeaMera,
eama 1o ce0b, He ecTs IOCTATOVHO® OCHOBaHIe KT
ROWYMACHII0 HHCTOAMAPY MIBATIA M3 NpapEma, PH-
pamernaro sn 895 cr: *).

7) Cu. llo6Bronocmens, Cya. PynoBowersn 92 pi; a-yak-
&e MaiwmeBd, cit. 437 p.
8) Cp. sume crp. 117, 118 u 126.



Crpan.
34

50
61
63

79

&8

Crpok.

13 cs.

20 cs.
15 cn.
3 cB.
& cu.
13 cs.

2 cH.

i cn.

2 cB.

3 cn.
8 cs.

3AMBYEHHBIA OIIEYATRH.

Haneuarano. JAoxxAo0 GbITH.
Ha B¢k «o6bekTHBHEBIE Ha Bch «06beKTHBHbBIE
MOTHBbLI» €ro: Apyrie MOTHBBI» €ro; Apyrie
Explicction Explication
«summalim cognorcere» summatim cognoscere»
L. 17 n 18 D. 212 L. 17u18D. 21.2
(Prenszischen) (Preuszischen)
quod Titius eum sibi .quod Titius eum
tradiderit sibi tradiderit
des Beklagten zu bestim- des Beklagten zu bes-
ten Leistuugen timten Leistungen.
(adem causa) (eadem causa

HO O AOKa3aTelbCTBAXDb, HH O J0KA3aTelbCTBAXD,

MPHBOAMMBIXD CTOPOHAMH [PABOAHEMBIXD CTOPO-

HH BB 10Jb3Y H3aMH BDb N0db3y

U rtaks phwenie Hraks, pbmenie

(pro cuncurrente summa) (pro concurrente
(summa)





